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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

JAMES KING,

Plaintiff,

v.

UNITED STATES OF AMERICA, et al.,

Defendants.
____________________________/

Case No. 1:16-cv-343

HON. JANET T. NEFF

OPINION AND ORDER

Plaintiff James King filed this civil rights and Federal Tort Claims Act (FTCA) action

against Defendants, seeking money damages for a July 18, 2014 incident. The matter is before the 

Court on Defendants’ motions to dismiss (ECF Nos. 71 & 77). Having considered the parties’ 

submissions, the Court concludes that oral argument is unnecessary to resolve the issues presented.  

See W.D. Mich. LCivR 7.2(d).  For the reasons that follow, the Court grants Defendants’ motions.

I.  BACKGROUND

Many of the facts surrounding the July 18, 2014 incident giving rise to this case are in 

dispute.  However, for purposes of this motion only, Defendants take Plaintiff’s factual allegations 

as true (ECF No. 72 at PageID.357, 408, 362; ECF No. 78 at PageID.710; ECF No. 81 at 

PageID.838-839). To that end, the parties filed a “Joint Statement of Facts” (JSF) (ECF No. 79),

which, as the Federal Defendants indicate (ECF No. 90 at PageID.946, n.1), is a nearly verbatim 

recitation of the factual allegations in Plaintiff’s Amended Complaint (ECF No. 30). The Court 

relies on their Joint Statement of Facts for resolution of these motions unless otherwise indicated.
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Plaintiff is a 23-year-old who came to Grand Rapids, Michigan from Alpena, Michigan to

study computer science at Grand Valley State University (JSF ¶ 1).  During the summer of 2014, 

Plaintiff worked two jobs, one installing DSL cable for Moss Telecommunications and the other 

working for the Geek Group, a local science education non-profit (id. ¶ 2). On Friday, July 18, 

2014, Plaintiff had worked at Moss Telecommunications in the morning and had lunch at home 

(id. ¶ 4). After lunch, he left to walk to his next job at the Geek Group (id.). As Plaintiff was 

walking down Leonard Street, he came upon two men leaning against a black SUV near Tamarack 

Avenue (id. ¶¶ 3, 5). One of the men was Todd Allen, a Grand Rapids police detective (id. ¶ 6).

The other was Douglas Brownback, an agent with the Federal Bureau of Investigation (FBI) (id.

¶ 7). Neither Allen nor Brownback were in uniform; rather, they were wearing plain clothes and 

baseball hats (id. ¶ 8). Allen was wearing jeans and sunglasses (id.). Allen and Brownback were 

both wearing lanyards with badges (id. ¶ 17).

Unbeknownst to Plaintiff, Allen and Brownback were members of a fugitive task force 

operating in West Michigan (JSF ¶ 9). They were looking for a fugitive named Aaron Davison

(id. ¶ 10). Davison was wanted for home invasion and had been seen in the area the previous day

(id. ¶ 11). Allen and Brownback knew that Davison was a 26-year-old white male with glasses 

and that he was between 5’10” and 6’3” tall (id. ¶ 12). Allen and Brownback had a seven-year-

old driver’s license photo of Davison and a more recent Facebook photo, where Davison’s face 

was not visible (id. ¶ 13).

Allen and Brownback did not find Davison on July 18, 2014, but they did find Plaintiff 

(JSF ¶ 14). Allen and Brownback determined that Plaintiff, a 21-year-old white male with glasses 

between 5’10” and 6’3” tall, matched Davison’s description (JSF ¶¶ 15-16; Amended Compl.

¶ 24). Allen asked Plaintiff who he was, and Plaintiff simply replied, “James” (JSF ¶¶ 18-19).
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Allen asked Plaintiff for identification, and Plaintiff said that he did not have any (id. ¶¶ 20-21).

One of the men patted Plaintiff’s pants (id. ¶ 22). Allen and Brownback then told Plaintiff to get 

against the unmarked SUV and put his hands behind his head (id. ¶ 23). Plaintiff initially complied 

(id. ¶ 24).

Allen then removed Plaintiff’s wallet (JSF ¶ 25). At that point, Plaintiff asked, “Are you 

mugging me?” (id. ¶ 26). And Plaintiff attempted to run (id. ¶ 27). However, Plaintiff was tackled 

to the ground (id. ¶ 28). Plaintiff yelled for help, begging for passersby to call the police (id. ¶

29). Plaintiff bit Allen in the arm that was around Plaintiff’s neck (id. ¶ 30).  Allen then started 

punching Plaintiff in the head and face “as hard as I could, as fast as I could, and as many times as 

I could” (id. ¶ 31). Plaintiff continued screaming for help and for someone to call the police (id. ¶

32). Several bystanders called the police, and uniformed officers eventually arrived (id. ¶¶ 33-34).

One of the bystanders took video on her phone (JSF ¶ 35). The video does not show the 

struggle, but it does contain bystander statements (id.). Among the uniformed officers who arrived 

on the scene was Grand Rapids Police Officer Connie Morris (id. ¶ 36). Morris ordered several 

bystanders to delete any video of the event (id. ¶ 37). No video of the actual struggle between 

Allen, Brownback and Plaintiff was ever discovered (id. ¶ 38).

Plaintiff was transported from the scene to the emergency room, where he was given a CT 

scan (JSF ¶ 39).  Eventually, the police realized Plaintiff was not Davison, the sought-after fugitive

(id. ¶ 40). Police took Plaintiff from the hospital to the Kent County Jail and booked him on 

charges relating to the incident: assault with intent to do great bodily harm, aggravated assault of 

a police officer, and resisting arrest (id. ¶ 41; Amended Compl. ¶ 62). Plaintiff spent the weekend 

in jail and was only allowed to leave his cell for meals (JSF ¶ 42). Plaintiff was released on bond

the following Monday, after his parents posted bail (id. ¶ 43). Upon his release, Plaintiff visited 
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another hospital for further examination (id. ¶ 44). By that time, much of the swelling had gone 

down, but the whites of his eyes had turned almost entirely black and red (id. ¶ 45). The prosecutor 

proceeded with the charges against Plaintiff (id. ¶ 46). Following a jury trial, Plaintiff was 

acquitted of all charges (id. ¶ 47).

On April 4, 2016, Plaintiff commenced the instant action against Defendants Allen, 

Brownback, Morris and the United States.  Plaintiff filed an Amended Complaint on August 18, 

2016, alleging the following four claims:

I. Violation of Rights Secured by the Fourth Amendment (42 U.S.C. § 1983—
Defendants Brownback & Allen)

II. Violation of Rights Secured by the Fourth Amendment (Bivens—
Defendants Brownback & Allen)

III. Violation of Rights Secured by the Fourth Amendment (42 U.S.C. § 1983—
Defendant Morris)

IV. Federal Tort Claims Act (Defendant United States of America)

(ECF No. 30). 

Following a Pre-Motion Conference on Defendants’ proposed dispositive motions, the 

Court issued a briefing schedule (ECF No. 50). On January 17, 2017, Defendant Morris filed a 

Motion to Dismiss (ECF No. 77), to which Plaintiff filed a Response (ECF No. 80) and Defendant 

Morris filed a Reply (ECF No. 81).  On January 17, 2017, Defendants Allen, Brownback and the 

United States (collectively, “the Federal Defendants”) also filed a “Motion to Dismiss, or, in the 

Alternative, for Summary Judgment” (ECF No. 71), to which Plaintiff filed a Response (ECF No. 

74). The Federal Defendants filed a Reply on February 6, 2017 (ECF No. 90).  
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II.     ANALYSIS

A.     Motion Standards

Defendants move to dismiss this case under Federal Rules of Civil Procedure 12(b)(1) and 

(b)(6), although the Federal Defendants (ECF No. 72 at PageID.368) and Defendant Morris (ECF 

No. 78 at PageID.715) alternatively request summary judgment under Rule 56, to the extent the 

Court deems it necessary to review their arguments under Rule 56.

Federal Rule of Civil Procedure 12(b)(1) permits dismissal for a lack of subject-matter 

jurisdiction.  FED. R. CIV. P. 12(b)(1).  “When the defendant challenges subject matter jurisdiction 

through a motion to dismiss, the plaintiff bears the burden of establishing jurisdiction.”  Angel v. 

Kentucky, 314 F.3d 262, 264 (6th Cir. 2002) (quoting Hedgepeth v. Tennessee, 215 F.3d 608, 611 

(6th Cir. 2000)). See also Moir v. Greater Cleveland Regional Transit Auth., 895 F.2d 266, 269 

(6th Cir. 1990).

A Rule 12(b)(1) motion for lack of subject matter jurisdiction can challenge the sufficiency 

of the pleading itself (facial attack) or the factual existence of subject matter jurisdiction (factual 

attack). Cartwright v. Garner, 751 F.3d 752, 759 (6th Cir. 2014) (citing United States v. Ritchie,

15 F.3d 592, 598 (6th Cir. 1994)). A facial attack goes to the question of whether the plaintiff has 

alleged a basis for subject matter jurisdiction, and the court takes the allegations of the complaint 

as true for purposes of Rule 12(b)(1) analysis. Id. A factual attack challenges the factual existence 

of subject matter jurisdiction. Id. In the case of a factual attack, a court has broad discretion with 

respect to what evidence to consider in deciding whether subject matter jurisdiction exists, 

including evidence outside of the pleadings, and has the power to weigh the evidence and 

determine the effect of that evidence on the court’s authority to hear the case. Id. at 759-60. See 

also Adkisson v. Jacobs Eng’g Grp., Inc., 790 F.3d 641, 647 (6th Cir. 2015) (describing the court’s
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wide discretion to consider material outside the complaint in assessing the validity of its 

jurisdiction); Nichols v. Muskingum Coll., 318 F.3d 674, 677 (6th Cir. 2003) (same); United States 

v. A.D. Roe Co., Inc., 186 F.3d 717, 721-22 (6th Cir. 1999) (same); Ohio Nat’l Life Ins. Co. v. 

U.S., 922 F.2d 320, 325 (6th Cir. 1990) (same).

Federal Rule of Civil Procedure 12(b)(6) authorizes a court to dismiss a complaint if it 

“fail[s] to state a claim upon which relief can be granted[.]”  FED. R. CIV. P. 12(b)(6).  In deciding 

a motion to dismiss for failure to state a claim, the court must construe the complaint in the light 

most favorable to the plaintiff and accept all well-pleaded factual allegations in the complaint as 

true.  Thompson v. Bank of Am., N.A., 773 F.3d 741, 750 (6th Cir. 2014). To survive a motion to 

dismiss, the complaint must present “enough facts to state a claim to relief that is plausible on its 

face.”  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 557, 570 (2007). “[T]he tenet that a court 

must accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions.  Threadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). See also

Commercial Money Ctr., Inc. v. Ill. Union Ins. Co., 508 F.3d 327, 335-36 (6th Cir. 2007) (“When 

a document is referred to in the pleadings and is integral to the claims, it may be considered without 

converting a motion to dismiss into one for summary judgment.”).

Under Federal Rule of Civil Procedure 56, summary judgment is proper “if the movant 

shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment 

as a matter of law.” FED. R. CIV. P. 56(a).  The court must consider the evidence and all reasonable 

inferences in favor of the nonmoving party.  Burgess v. Fischer, 735 F.3d 462, 471 (6th Cir. 2013); 

U.S. S.E.C. v. Sierra Brokerage Servs., Inc., 712 F.3d 321, 327 (6th Cir. 2013).  The moving party 

has the initial burden of showing the absence of a genuine issue of material fact.  Jakubowski v. 
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Christ Hosp., Inc., 627 F.3d 195, 200 (6th Cir. 2010).  The burden then “shifts to the nonmoving 

party, who must present some ‘specific facts showing that there is a genuine issue for trial.’”  Id. 

(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).  

The function of the district court “is not to weigh the evidence and determine the truth of 

the matter but to determine whether there is a genuine issue for trial.”  Resolution Trust Corp. v. 

Myers, 9 F.3d 1548 (6th Cir. 1993) (citing Anderson, 477 U.S. at 249).  “A dispute is genuine if 

there is evidence ‘upon which a reasonable jury could return a verdict in favor of the non-moving 

party.’  A factual dispute is material only if it could affect the outcome of the suit under the 

governing law.”  Smith v. Erie Cty. Sheriff’s Dep’t, 603 F. App’x 414, 418 (6th Cir. 2015) (quoting 

Tysinger v. Police Dep’t of City of Zanesville, 463 F.3d 569, 572 (6th Cir. 2006)).  “The ultimate 

question is ‘whether the evidence presents a sufficient disagreement to require submission to a 

jury or whether it is so one-sided that one party must prevail as a matter of law.’”  Back v. Nestlé 

USA, Inc., 694 F.3d 571, 575 (6th Cir. 2012) (quoting Anderson, 477 U.S. at 251-52).

B.    Discussion

1. Count I:  § 1983 (Brownback & Allen)

The Federal Defendants argue that Plaintiff cannot bring his § 1983 claim in Count I against 

Allen and Brownback because they were acting under the color of federal law, in their capacities 

as federal agents (ECF No. 72 at PageID.369).  Specifically, Defendant Brownback is a Special 

Agent employed by the FBI and assigned to its Grand Rapids Resident Agency Violent 

Crimes/Fugitive Safe Streets Task Force (id.).  And Officer Allen is a federally deputized Special 

Deputy U.S. Marshal, also working full time with the Task Force (id.). The Federal Defendants 

emphasize that in looking for Davison, Brownback and Allen acted in an authorized FBI 

investigation pursuant to the federal Fugitive Felon Act, 18 U.S.C. § 1073 (id. at PageID.360-361).
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In response, Plaintiff argues that the mere fact that Allen and Brownback may have been 

federal agents does not preclude § 1983 liability; instead, they are still liable under § 1983 if they

acted under color of state law (ECF No. 74 at PageID.573).  Plaintiff argues that Allen and 

Brownback were acting under color of state law because the officers were executing “a Michigan 

warrant for a Michigan fugitive who was wanted for a Michigan crime in Michigan” (id. at 

PageID.574). Plaintiff emphasizes that state law, MICH. COMP. LAWS § 764.15d, authorized Allen 

and Brownback to serve the state warrant and that the Chief of the Grand Rapids Police Department 

(GRPD) made the request to look for Davison (id.). Conversely, Plaintiff argues that although 

Officer Allen was apparently federally-deputized, he was employed by the GRPD and wearing his 

GRPD neck badge at the time of the incident (id.). Last, Plaintiff argues that Agent Brownback 

was acting in concert with Officer Allen, and a federal agent who acts in concert with a state actor 

is liable under § 1983 (id. at PageID.575).

In reply, the Federal Defendants assert that Plaintiff has not identified a single case where 

a court held that § 1983 applied to a federal Task Force officer working on an open federal 

investigation (ECF No. 90 at PageID.964).  The Federal Defendants further assert that Plaintiff 

has made no effort to distinguish the cases the Federal Defendants cited, cases that hold that § 1983 

does not apply under these circumstances (id.).

The Federal Defendants’ argument has merit.

42 U.S.C. § 1983 provides a remedy for a deprivation, “under color of any statute, 

ordinance, regulation, custom, or usage, of any State,” of any right guaranteed by the Constitution 

and laws of the United States. “A prerequisite to the vesting of federal jurisdiction for an alleged 

wrong under § 1983 is the deprivation of a right guaranteed by the Constitution and laws of the 

United States. Such deprivation must be ‘under color of law.’ There must be state action.” Watson 
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v. Kenlick Coal Co., 498 F.2d 1183, 1185 (6th Cir. 1974) (citing Adickes v. S. H. Kress & Co., 398 

U.S. 144, 150, 152, n.7 (1970); United States v. Price, 383 U.S. 787, 794, n.7 (1966)). The federal 

government and its officials are not subject to suit under 42 U.S.C. § 1983. Conner v. Greef, 99 

F. App’x 577, 580 (6th Cir. 2004) (citing Ana Leon T. v. Fed. Reserve Bank, 823 F.2d 928, 931 

(6th Cir. 1987)).

The traditional definition of “acting under color of state law” requires that the defendant in 

a § 1983 action have exercised power “possessed by virtue of state law and made possible only 

because the wrongdoer is clothed with the authority of state law.” United States v. Classic, 313 

U.S. 299, 326 (1941). See also Monroe v. Pape, 365 U.S. 167, 187 (1961) (adopting Classic 

standard for purposes of § 1983) (overruled in part on other grounds, Monell v. New York City 

Dep’t of Soc. Svcs., 436 U.S. 658, 695-701 (1978)); Polk Cty. v. Dodson, 454 U.S. 312, 317-318 

(1981). That is, the conduct allegedly causing the deprivation of a federal right must be “fairly 

attributable” to the State. Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982).  “[T]he 

deprivation must be caused by the exercise of some right or privilege created by the State or by a 

rule of conduct imposed by the state or by a person for whom the State is responsible.” Id. And 

“the party charged with the deprivation must be a person who may fairly be said to be a state actor. 

This may be because he is a state official, because he has acted together with or has obtained 

significant aid from state officials, or because his conduct is otherwise chargeable to the State.”  

Id.

Here, Plaintiff does not dispute that (1) Agent Brownback is an FBI Agent; (2) Officer

Allen is a Task Force Officer; (3) the FBI opened an investigation into Davison; and (4) in the

course of that investigation, Agent Brownback and Officer Allen encountered King. As the 

Federal Defendants point out, the Sixth Circuit has repeatedly held that § 1983 does not apply to 
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federal Task Force officers working on an open federal investigation. The fact that a state arrest 

warrant or state crime was involved in the exercise of duties under a cooperative federalism scheme 

does not change the analysis. Nor does Plaintiff provide any support for finding that either the 

geographical location of the federal Task Force officers or the citizenship of the fugitive sought 

would change the analysis.  The mere exercise of duties under a cooperative federalism scheme 

does not qualify a person as acting “under color of state law.” Strickland on Behalf of Strickland 

v. Shalala, 123 F.3d 863, 867 (6th Cir. 1997) (reversing the district court’s decision and observing 

that “[n]o other court has extended the ‘under color of state law’ element of § 1983 to the 

implementation of a cooperative federalism program by federal officials”).

For example, in Petty v. United States, 80 F. App’x 986 (6th Cir. 2003), a case arising from 

the execution of a search warrant, the Sixth Circuit held that the federally deputized local law 

enforcement officers were federal actors.  Id. at 989.  The Sixth Circuit pointed out that a city 

police officer assigned to the FBI’s multi-jurisdictional task force was considered a federal 

employee for purposes of the Federal Tort Claims Act (FTCA) “[b]y virtue of his assignment to 

an FBI-operated task force,” while other city police officers involved in the same incident who 

were not attached to the task force were not subject to the FTCA “because they [were] not federal 

employees.” Id. See also Majors v. City of Clarksville, 113 F. App’x 659, 659 (6th Cir. 2004) 

(§ 1983 claim against police officers acting as deputized task force agents of Drug Enforcement 

Administration [DEA] to participate in an investigation with the DEA was “in reality a Bivens

claim”); Ellis v. Ficano, No. 94-1039, 1995 WL 764127, at *6 (6th Cir. Dec. 27, 1995) (table 

opinion) (§ 1983 did not apply to Wayne County law enforcement officers who were deputized as 

DEA Task Force agents executing a search warrant in conjunction with the Wayne County 

sheriff’s department, but “the plaintiffs were left with an appropriate avenue of recovery against 
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them under Bivens”); Love v. Mosley, No. 1:14-CV-281, 2015 WL 5749517, at *6-8 (holding 

§ 1983 inapplicable to claim against the defendant-Michigan Department of Corrections 

investigator who was deputized as a U.S. Marshal and working with the U.S. Marshal’s Grand 

Rapids Fugitive Task Force to arrest the plaintiff), adopted in 2015 WL 5749508 (W.D. Mich. 

2015); Pike v. United States, 868 F. Supp. 2d 667, 678 (M.D. Tenn. 2012) (§ 1983 claims brought 

by resident of a residence searched by state and local law enforcement officers who served as 

members of a fugitive task force “are plainly Bivens claims, not § 1983 claims”).

Similarly, “[t]he intergovernmental nature of a joint state-federal program does not by itself 

make out a conspiracy.”  Strickland, 123 F.3d at 867 (quoting Olson v. Norman, 830 F.2d 811, 821 

(8th Cir. 1987)).  Therefore, even if Officer Allen were acting under color of state law, there is no 

merit in Plaintiff’s argument that Agent Brownback was conspiring with Officer Allen such that 

§ 1983 would apply to both Defendants. There must be evidence that the federal and state officials 

engaged in a conspiracy or “symbiotic” venture to violate a person’s rights under the Constitution 

or federal law, not that they merely participated in a joint state-federal program. See Strickland, 

supra. Cf. Snyder v. United States, 990 F. Supp. 2d 818, 836 (S.D. Ohio) (holding that the 

defendant-FBI employee is “a federal actor” and “cannot be sued under Section 1983”), aff’d, 590 

F. App’x 505 (6th Cir. 2014).

Because Agent Brownback and Officer Allen acted under color of federal law, not state 

law, they are not subject to liability under § 1983.  Accordingly, Count I is properly dismissed.

2. Count II:  Bivens (Brownback & Allen)

Alternatively, Plaintiff alleges in Count II of his Amended Complaint that all of the actions 

taken by Brownback and Allen “were done while acting in their capacity as federal agents and 

caused the deprivation of James’ clearly-established constitutional rights under the Fourth 
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Amendment of the United States Constitution, including (a) Freedom from unreasonable seizure;

(b) Freedom from unreasonable searches; (c) Freedom from the use of excessive force; and (d)

Freedom from malicious prosecution” (ECF No. 30, Amend. Compl. at ¶ 80).

The Federal Defendants argue that qualified immunity protects Allen and Brownback from 

Plaintiff’s Bivens claims in Count II (ECF No. 72 at PageID.371-405). Specifically, the Federal 

Defendants argue that accepting Plaintiff’s version of the facts as true, his claim fails all three parts 

of the Sixth Circuit’s qualified immunity test: (1) the Officers’ conduct was reasonable and did 

not violate Plaintiff’s constitutional rights; (2) even if one assumes that Plaintiff’s rights were 

violated, they were not clearly established at the time, i.e., every reasonable officer would not have 

known that the Officers’ conduct was unconstitutional; and (3) the Officers did not act in an 

objectively unreasonable manner given the tense and rapidly developing circumstances (id. at 

PageID.357-358).

Plaintiff rejects the Federal Defendants’ argument that Allen and Brownback are entitled 

to qualified immunity (ECF No. 74 at PageID.576). According to Plaintiff, Allen and Brownback 

violated his constitutional rights in illegally stopping, searching and arresting him; using excessive 

force; and maliciously prosecuting him (id. at PageID.576-589). Plaintiff asserts that these 

constitutional rights were clearly established at the time Allen and Brownback violated them (id.

at PageID.589).

In Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971), 

the Supreme Court “recognized for the first time an implied private action for damages against 

federal officers alleged to have violated a citizen’s constitutional rights.” Corr. Servs. Corp. v. 

Malesko, 534 U.S. 61, 66 (2001). The doctrine of qualified immunity is an affirmative defense to 

Bivens claims. Robertson v. Lucas, 753 F.3d 606, 614-15 (6th Cir. 2014). “Once the qualified 
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immunity defense is raised, the burden is on the plaintiff to demonstrate that the officials are not 

entitled to qualified immunity.” Id. at 615 (citation omitted). The Sixth Circuit has instructed that 

“insubstantial claims against government employees should be resolved as early in the litigation

as possible, preferably prior to broad discovery.” Johnson v. Moseley, 790 F.3d 649, 653 (6th Cir. 

2015).

In Saucier v. Katz, 533 U.S. 194, 201-02 (2001), the Supreme Court set forth the following 

two-step qualified immunity analysis:  a court must determine whether “the facts alleged show the 

officer’s conduct violated a constitutional right,” and the court must determine whether that right 

was “clearly established.” Id.  Some panels of the Sixth Circuit add a third inquiry: “whether the 

official’s actions were objectively unreasonable in light of that clearly established right.” Abel v. 

Harp, 278 F. App’x 642, 649 (6th Cir. 2008) (quoting Risbridger v. Connelly, 275 F.3d 565, 569 

(6th Cir. 2002)).  See Sample v. Bailey, 409 F.3d 689, 696 n.3 (6th Cir. 2005) (explaining the 

reasoning for the Sixth Circuit’s three-step approach for evaluating qualified immunity claims).

But see Grawey v. Drury, 567 F.3d 302, 309 (6th Cir. 2009) (opining that the third step is 

“redundant” in excessive force cases).

The court must determine whether the plaintiff’s facts, as necessarily admitted by the 

defendants, show a violation of clearly established law. Abel, 278 F. App’x at 649 (citing Williams 

v. Mehra, 186 F.3d 685, 690 (6th Cir. 1999) (en banc)). “If no constitutional right would have 

been violated were the allegations established, there is no necessity for further inquiries concerning 

qualified immunity.” Saucier, 533 U.S. at 201.  See also Abel, 278 F. App’x at 649 (“If the analysis 

under the first step suggests that no constitutional violation transpired, then the analysis is 

complete, and we should grant summary judgment to the defendant.”).
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a. Freedom from Unreasonable Search & Seizure

The first Bivens claims Plaintiff alleges are a violation of his right to be free from an 

unreasonable search and a violation of his right to be free from an unreasonable seizure.  The 

Fourth Amendment protects “the right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures.” U.S. Const. amend. IV. In Terry v. Ohio,

392 U.S. 1, 30-31 (1968), the Supreme Court held that “when a law enforcement officer has a 

reasonable, articulable suspicion that a person may be involved in criminal activity, he may, 

consistent with the Fourth Amendment, conduct a brief investigatory stop of the person.” Loza v. 

Mitchell, 766 F.3d 466, 476 (6th Cir. 2014). Moreover, “[d]uring the stop, the officer may make 

‘reasonable inquiries’ of the person and conduct a pat-down search to check for weapons.” Id.

“Reasonable inquiries” include, for example, questions about a person’s identity. Id.; see also 

United States v. Hensley, 469 U.S. 221, 229 (1985) (observing that if police have a reasonable 

suspicion that a person they encounter was involved in connection with a completed felony, then 

they may conduct a Terry stop to “ask questions[] or check identification”); Hayes v. Florida, 470 

U.S. 811, 816 (1985) (“[I]f there are articulable facts supporting a reasonable suspicion that a 

person has committed a criminal offense, that person may be stopped in order to identify him, to 

question him briefly, or to detain him briefly while attempting to obtain additional information.”).

“[I]nterrogation relating to one’s identity or a request for identification by the police does not, by 

itself, constitute a Fourth Amendment seizure.”  I.N.S. v. Delgado, 466 U.S. 210, 216 (1984). Last,

an officer may seize other evidence discovered during a pat-down search for weapons as long as 

the search “stays within the bounds marked by Terry.” Minnesota v. Dickerson, 508 U.S. 366, 373

(1993).
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The facts alleged in this case do not show that the officers’ conduct violated Plaintiff’s 

constitutional right to be free from an unreasonable search or seizure. Plaintiff argues that any 

suspicion that the officers had that Plaintiff had committed a crime was “neither reasonable nor 

grounded in specific and articulable facts” where Plaintiff and Davison “looked nothing alike” 

(ECF No. 74 at PageID.578-580).  However, the Court agrees with the Federal Defendants that 

stopping Plaintiff to confirm whether he was the fugitive they sought did not violate Plaintiff’s 

constitutional rights (ECF No. 72 at PageID.373).

“Reasonable suspicion for an investigative stop must be considered under the totality of 

the circumstances, considering ‘all of the information available to law enforcement officials at the 

time.’” Humphrey v. Mabry, 482 F.3d 840, 846 (6th Cir. 2007) (quoting Feathers v. Aey, 319 F.3d 

843, 849 (6th Cir. 2003)).  At the time of the investigative stop in this case, Agent Brownback and 

Officer Allen had two photographs of the fugitive, and they knew he was a white male, 26 years 

old, between 5’10” and 6’3” tall, wearing glasses, and seen in the Leonard Street area on the 

previous day (JSF ¶¶ 11-13).  The officers identified Plaintiff, a white male in his 20s, within the 

same height range, wearing glasses, and walking in the same vicinity the following day (id. ¶¶ 14-

16).  Their identification, while mistaken, had a particularized and objective basis.  It was more 

than a mere hunch.  And the officers’ subsequent interaction with Plaintiff provided support for 

their reasonable suspicion. See, e.g., Kowolonek v. Moore, 463 F. App’x 531, 535 (6th Cir. 2012)

(holding, where the plaintiff only “generally fit” the suspect’s description and the officer was 

unable to immediately corroborate his identity, the plaintiff’s angry demeanor and active resistance 

also provided support for the officer’s reasonable suspicion).

While the officers’ identification on July 18, 2014 was mistaken, “certainty” is not “the 

touchstone of reasonableness under the Fourth Amendment.”  Hill v. California, 401 U.S. 797,
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803-04 (1971).  Rather, the reasonableness inquiry includes some “latitude for honest mistakes”

that officers may make in the difficult task of finding and arresting fugitives. Maryland v. 

Garrison, 480 U.S. 79, 87 (1987).  Indeed, “[t]he concern of the immunity inquiry is to 

acknowledge that reasonable mistakes can be made as to the legal constraints on particular police 

conduct.”  Sample, 409 F.3d at 696 n.3 (quoting Saucier, 533 U.S. at 205).

An incorrect suspicion does not necessarily mean an unreasonable suspicion. See, e.g., 

United States v. Mundy, 591 F. App’x 320, 323 (6th Cir. 2014) (“That [the officer’s] suspicion of 

a break-in turned out to be incorrect does not negate the reasonableness of his decision to stop and 

investigate.”); Dorsey v. Barber, 517 F.3d 389, 397 (6th Cir. 2008) (while “the amount of detail 

in the suspects’ descriptions in the [‘be on the lookout’] left much to be desired” and was “not 

definitive, the available details supported the formation of reasonable suspicion that plaintiffs were 

the same two young black males” sought by the sheriff’s department); Wrubel v. Bouchard, 65 F. 

App’x 933, 938 (6th Cir. 2003) (“although the fact that [the victim’s] description did not identify 

all of Wrubel’s distinctive facial features would create some doubt in any reasonable person’s

mind as to whether Wrubel was in fact the rapist, this fact does not make it unreasonable to 

conclude that Wrubel was the rapist”); Houston v. Clark Cty. Sheriff Deputy John Does 1-5, 174 

F.3d 809, 813 (6th Cir. 1999) (“Viewing the totality of the circumstances, we are convinced that 

all four officers reasonably believed that a crime occurred at Chuck’s and possessed a reasonable 

suspicion (to be sure, a mistaken one) that the occupants of Houston’s car were involved in that 

crime.”).

Neither does the seizure of the wallet, a fact alleged by Plaintiff (JSF ¶ 25), require a finding

that a constitutional violation transpired.  Assuming that Officer Allen removed Plaintiff’s wallet,

he could properly do so as part of the protective pat-down permitted by Terry. See Loza, 766 F.3d 
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at 476. The Supreme Court recognized in Terry that “the policeman making a reasonable 

investigatory stop should not be denied the opportunity to protect himself from attack by a hostile 

suspect.”  Adams v. Williams, 407 U.S. 143, 146 (1972). Nothing in Plaintiff’s allegations supports 

the proposition that Allen’s “search” was any broader than necessary to ensure that Plaintiff did

not have access to a weapon.  See, e.g., United States v. Brown, 310 F. App’x 776, 781 (6th Cir. 

2009) (finding no Fourth Amendment violation where officer removed wallet from the suspect’s 

pocket out of concern for her own safety).

In sum, Plaintiff’s allegations, taken as true, do not set forth a constitutional violation of 

Plaintiff’s right to be free from an unreasonable search and seizure.  Accordingly, the Court holds 

that Officer Allen and Agent Brownback are entitled to qualified immunity from these Bivens 

claims in Count II.

b. Freedom from Use of Excessive Force

The Court turns next to Plaintiff’s Bivens claim that Brownback and Allen violated his 

right to be free from excessive force.  “[C]laims that law enforcement officers have used excessive 

force—deadly or not—in the course of an arrest, investigatory stop, or other ‘seizure’ of a free 

citizen should be analyzed under the Fourth Amendment and its ‘reasonableness’ standard.” Jones 

v. City of Cincinnati, 521 F.3d 555, 559 (6th Cir. 2008) (quoting Graham v. Connor, 490 U.S. 386, 

395 (1989)). Important to resolution of the issue in the case at bar is the instruction that the court 

must evaluate the excessive-force claim at issue by assuming “the perspective of a reasonable 

officer on the scene, rather than with the 20/20 vision of hindsight.”  Abel, 278 F. App’x at 649-

52 (quoting Graham, 490 U.S. at 396); Fox v. DeSoto, 489 F.3d 227, 236 (6th Cir. 2007) (same).

In applying the reasonableness calculus, the court considers the following three factors:

(1) the severity of the crime at issue; (2) whether the suspect poses an immediate threat to the 
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safety of the officers or others; and (3) whether the suspect is actively resisting arrest or attempting 

to evade arrest by flight. Abel, 278 F. App’x at 650; Sigley v. City of Parma Heights, 437 F.3d 

527, 534 (6th Cir. 2006); Dunigan v. Noble, 390 F.3d 486, 492 (6th Cir. 2004). Despite these three 

discrete factors, the jurisprudence on excessive-force claims has consistently maintained that “the 

test of reasonableness under the Fourth Amendment is not capable of precise definition or 

mechanical application ... its proper application requires careful attention to the facts and 

circumstances of each particular case.” Abel, supra (quoting Graham, 490 U.S. at 396).

Here, the “severity of the crime at issue”—home invasion—is a factor that weighs in favor 

of a finding of reasonableness on the part of Defendants Allen and Brownback. Home invasion is 

a felony crime under Michigan law, punishable by imprisonment up to 20 years.  MICH. COMP.

LAWS § 750.110a.

The second factor in the reasonableness calculus weighs against a finding of 

reasonableness on the part of Defendants Allen and Brownback, but only to the extent that Plaintiff 

did not pose an immediate threat to the safety of the officers or others. Defendants Allen and 

Brownback initiated the investigative stop, making a calculated—and mistaken—judgment about 

whether to stop Plaintiff and, indeed, the manner in which they stopped him.

However, the third factor—whether Plaintiff actively resisted or attempted to evade 

arrest—strongly weighs in favor of a finding of reasonableness on the part of Defendants Allen 

and Brownback. Unlike the plaintiff in Abel, supra, who did not actively resist arrest but instead 

adopted a passive position and “[b]alled up in a fetal position to protect [his] face, chest, and 

stomach,” 278 F. App’x at 651-52, Plaintiff does not allege that he was a passive participant.  

Rather, Plaintiff admits that he attempted to run and that he bit Officer Allen in the arm that was 

around Plaintiff’s neck (JSF ¶¶ 27-30).
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Plaintiff thought Allen and Brownback were mugging him and believed he was acting in 

self-defense, but the reasonableness of Allen and Brownback’s particular use of force is not judged 

from the perspective of the victim. Rather, the reasonableness of a particular use of force must 

be judged from the perspective of a reasonable officer on the scene.  Graham, 490 U.S at 396. The

reasonableness calculus “contains a built-in measure of deference to the officer’s on-the-spot 

judgment about the level of force necessary in light of the circumstances of the particular case.”  

Burchett v. Kiefer, 310 F.3d 937, 944 (6th Cir. 2002).  From Allen and Brownback’s perspective,

it was reasonable of them to interpret Plaintiff’s attempt to run and biting as an escalation of 

violence and to move “quickly and aggressively to end the confrontation.”  See Lyons v. City of 

Xenia, 417 F.3d 565, 578 (6th Cir. 2005).  In Bouggess v. Mattingly, 482 F.3d 886, 891 (6th Cir. 

2007), the Sixth Circuit explained that “resisting arrest by wrestling oneself free from officers and 

running away would justify use of some force to restrain the suspect.” Likewise, in Lyons, 417 

F.3d at 577-78, the Sixth Circuit concluded that no constitutional violation was established where 

the officer tackled a suspect who resisted arrest. And in Burchett v. Kiefer, 310 F.3d 937, 944 (6th 

Cir. 2002), where the plaintiff admitted that he “twisted and turned some” when the officers tried 

to handcuff him, the Sixth Circuit found the officers’ use of force reasonable.

In sum, the Court determines that the factors to be considered in the reasonableness analysis 

require a finding that no constitutional violation transpired. Accordingly, the Court holds that 

Officer Allen and Agent Brownback are also entitled to qualified immunity from Plaintiff’s Bivens 

excessive-force claim in Count II.

c. Freedom from Malicious Prosecution

The parties agree that, assuming a Bivens claim of malicious prosecution exists, such a 

claim would require Plaintiff to prove “(1) the defendant made, influenced, or participated in the 
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decision to prosecute the plaintiff; (2) there was a lack of probable cause for the prosecution; (3) 

as a consequence of the prosecution, the plaintiff suffered a deprivation of liberty, apart from the 

initial seizure; and (4) the criminal proceeding was resolved in the plaintiff’s favor” (ECF No. 72 

at PageID.397; ECF No. 74 at PageID.587).  Buchanan v. Metz, 647 F. App’x 659, 665 (6th Cir. 

2016). See also Johnson, 790 F.3d at 654 (delineating elements).

Here, Plaintiff does not include in Count II any specific factual allegations supporting his 

Bivens malicious prosecution claim.  In an earlier paragraph in his Amended Complaint, he alleges 

the following:

68. Owing to the false and misleading statements of Allen and Brownback and 
the lack of video evidence to the contrary due to the actions of Morris, the 
prosecutor proceeded with charges against James and tried him for 
assaulting a police officer and causing injury (Allen), assaulting a police 
officer (Brownback), and assault with a dangerous weapon (for the 
handcuffs that Allen or Brownback was able to clasp to one of James’s 
wrists while James was trying to escape).

ECF No. 30 at PageID.117, Amended Compl. ¶ 68.  This conclusory allegation against Officer 

Allen and Agent Brownback does not state a plausible malicious prosecution claim under Rule 

12(b)(6).  The Court agrees with the Federal Defendants that this paragraph, which does not 

identify the statements at issue or their speakers, is so non-specific as to make it impossible to 

discern the basis for Plaintiff’s claim (ECF No. 72 at PageID.397-398). The Court cannot discern 

upon which statements Plaintiff is relying, let alone their materiality to the probable-cause 

determination.  In short, Plaintiff’s Bivens malicious-prosecution claim in Count II fails to present 

enough facts to state a claim to relief that is plausible on its face.  Twombly, 550 U.S. at 557, 570.

The allegations are insufficient to meet the notice pleading requirements of Federal Rule of Civil 

Procedure 8(a) and warrant further discovery proceedings. Accordingly, the Bivens malicious-

prosecution claim in Count II will be dismissed.
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3. Count III:  § 1983 (Morris)

In Count III, Plaintiff alleges that “[a]ll of the actions taken by Morris and referred to in 

the preceding allegations were done while acting under color of Michigan law and had the effect 

of depriving James of his clearly-established constitutional rights under the Fourth Amendment of 

the United States Constitution, including his freedom from malicious prosecution” (ECF No. 30

at PageID.120, Amend. Compl. ¶ 86). In the preceding allegations, Plaintiff alleges, in pertinent 

part, the following:

57. Morris ordered several bystanders to delete any video of the event, telling 
them: No, no, no, we got undercover officers there. No pictures. Delete it.
Delete it. It’s for the safety of the officers.  Everybody has cameras … All 
we used to do was tell the story; we didn’t have a picture to tell the story 
with, right? Did you delete it? … We don’t need no pictures.

58. Morris confirmed that at least two bystanders deleted video of the event.

59. Because of Morris’s actions, no video of the actual struggle between Allen 
and Brownback and James was ever discovered; only the aftermath remains.

* * *

68. Owing to the false and misleading statements of Allen and Brownback and 
the lack of video evidence to the contrary due to the actions of Morris, the 
prosecutor proceeded with charges against James and tried him for 
assaulting a police officer and causing injury (Allen), assaulting a police 
officer (Brownback), and assault with a dangerous weapon (for the 
handcuffs that Allen or Brownback was able to clasp to one of James’s 
wrists while James was trying to escape).

(ECF No. 30 at PageID.114 & 117, Amended Compl. ¶¶ 57-59 & 68).

Defendant Morris argues that she is entitled to dismissal of Count III against her under 

Federal Rule of Civil Procedure 12(b)(6) because Plaintiff fails to state a malicious prosecution 

claim (ECF No. 78 at PageID.712). Specifically, Defendant Morris argues that Plaintiff’s 

complaint fails to allege that she “made, influenced, or participated” in the decision to prosecute

(id. at PageID.712-715). Defendant Morris argues that at best, Plaintiff’s allegation is that her on-

Case 1:16-cv-00343-JTN-ESC   ECF No. 91 filed 08/24/17   PageID.1022   Page 21 of 30



22

scene statements to delete video “influenced” the decision to prosecute by depriving the prosecutor 

of additional evidence to consider when making the charging decision (ECF No. 78 at PageID.713-

714).  Morris argues that “[t]hat allegation is nothing more than the passive or neutral activity that 

fails to pass Sixth Circuit muster” (id. at PageID.714). Defendant Morris argues that “the 

speculated inconsistencies that may have arisen from undiscovered cellphone video cannot 

reasonably compel the conclusion urged by King, namely, that probable cause to prosecute had 

ceased to exist, or never existed at all” (id. at PageID.715). Alternatively, Defendant Morris argues 

that she is entitled to summary judgment on the basis of qualified immunity where Plaintiff fails 

to show that she personally violated his constitutional rights or to plead or show that she had some 

reason to doubt the victim eyewitness identification of him as the assailant (id. at PageID.715-

718).

In response, Plaintiff argues that he sufficiently alleged in his Amended Complaint that 

Defendant Morris influenced the decision to prosecute him by actively and intentionally destroying 

video evidence of his altercation with Allen and Brownback (ECF No. 80 at PageID.749). Plaintiff 

also argues that whether Morris influenced the decision to prosecute James is itself a material issue 

of fact that precludes summary judgment (id. at PageID.750). According to Plaintiff, there is 

nothing “passive or neutral” about Morris’ actions on the day in question; rather, she went from 

person to person at the scene and ordered them to delete video and photographic evidence (id. at 

PageID.751).

Defendant Morris’ argument entitles her to dismissal.

To prevail on his § 1983 claim in Count III, Plaintiff must establish that Defendant Morris 

was acting under color of state law and deprived him of a right secured by the Constitution or the 

laws of the United States. Defendant Morris does not dispute that she was acting under color of 
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state law, nor does she dispute that malicious prosecution constitutes a constitutional deprivation

in violation of the Fourth Amendment. And the parties generally agree on the elements of a 

malicious prosecution claim (ECF No. 78 at PageID.712; ECF No. 80 at PageID.749), as set forth 

supra. The parties’ dispute centers on whether these unique facts, as set forth in Plaintiff’s 

allegations, state a plausible claim for malicious prosecution, exposing Defendant Morris to

liability under 42 U.S.C. § 1983. As there is no dispute that Plaintiff was deprived of his liberty 

as a result of criminal proceedings that were resolved in his favor, the parties focus on the first and 

second elements of the claim:  whether Defendant Morris “made, influenced, or participated” in 

the decision to prosecute Plaintiff and whether there was a lack of probable cause for the 

prosecution.

As to the first element, the parties agree that what it means to “influence” a prosecution is 

not clearly established law (ECF No. 80 at PageID.749; ECF No. 81 at PageID.840-842). The 

Sixth Circuit observed that “[t]here is very little case law in this circuit discussing precisely what 

role an investigating officer must play in initiating a prosecution such that liability for malicious 

prosecution is warranted…” Sykes v. Anderson, 625 F.3d 294, 311 (6th Cir. 2010). The Sixth 

Circuit further noted that “[w]hether an officer influenced . . . the decision to prosecute hinges on 

the degree of the officer’s involvement and the nature of the officer’s actions.”  Id. at 311, n.9.  

“The totality of the circumstances informs this fact determination.” Id.

Accepting all well-pleaded factual allegations therein as true, the Court determines that 

Plaintiff sufficiently alleged facts giving rise to a reasonable inference that Defendant Morris’ 

actions “influenced” the prosecutor’s decision to prosecute. Specifically, Plaintiff alleges that 

Defendant Morris’ intentional destruction of video and photographic evidence surrounding 

Plaintiff’s struggle with Officer Allen and Agent Brownback “influenced” the institution of legal 
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process against Plaintiff. Although Morris asserts that the allegation is “pure speculation,” the

Court agrees that it is reasonable to infer that the decision to prosecute would have been altered 

had Defendant Morris not failed to preserve a video showing that Plaintiff was justified in 

assaulting Officer Allen and Agent Brownback. See, e.g., Petrishe v. Tenison, No. 10 C 7950, 

2013 WL 5645689, at *4 (N.D. Ill. Oct. 15, 2013) (“Although Petrishe may have difficulty actually 

proving the contents of the now-erased video, e.g., the existence of evidence favorable to the 

accused, the court finds that Petrishe has pleaded sufficient factual detail to put Defendants on 

notice of the factual basis for the claim pending against them and to plausibly suggest the existence 

and suppression of exculpatory or impeaching evidence [six seconds of a taser video] that would 

have altered the decision to go to trial.”).

However, even assuming Plaintiff’s allegations sufficiently implicate Defendant Morris’

actions in the decision to prosecute, Plaintiff’s allegations do not sufficiently allege an absence or 

lack of probable cause for the criminal proceeding against him.  In Fox, 489 F.3d at 237, the Sixth 

Circuit indicated that while the contours of a § 1983-malicious claim may be uncertain, “[w]hat is 

certain, however, is that such a claim fails when there was probable cause to prosecute.”  Probable 

cause to initiate a criminal prosecution exists where “facts and circumstances [are] sufficient to 

lead an ordinarily prudent person to believe the accused was guilty of the crime charged.” Webb

v. United States, 789 F.3d 647, 660 (6th Cir. 2015) (quoting MacDermid v. Discover Fin. Servs.,

342 F. App’x 138, 146 (6th Cir. 2009)).

Here, Plaintiff’s Amended Complaint does not address “probable cause,” let alone 

sufficiently allege it was lacking.  Conversely, Plaintiff acknowledges that Officer Allen and Agent 

Brownback were wearing lanyards with badges and admits fleeing from, resisting, fighting with, 

and eventually biting a law-enforcement officer (Amended Compl. ¶¶ 25, 43 & 48). In short, 
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Plaintiff has not stated facts demonstrating that the facts and circumstances were insufficient to 

lead an ordinarily prudent person to believe Plaintiff was guilty of the crimes charged.  See MICH.

COMP. LAWS §§ 750.81d(l) (resisting and obstructing a police officer), 750.81d(2) (resisting and 

obstructing a police officer causing injury), and 750.82 (felonious assault). Accordingly, the Court 

will grant Defendant Morris’ motion and dismiss Count III. See McKinley v. City of Mansfield,

404 F.3d 418, 444 (6th Cir. 2005) (affirming the trial court’s decision finding that no constitutional 

violation occurred and therefore seeing no need to proceed to the issue of qualified immunity).

4. Count IV: FTCA (USA)

In Count IV, under the Federal Tort Claims Act, Plaintiff alleges that the actions of Agent 

Brownback and Officer Allen amount to the following torts:  (1) Assault, (2) Battery, (3) False 

Arrest, (4) False Imprisonment, (5) Malicious Prosecution and (6) Intentional Infliction of 

Emotional Distress (ECF No. 30 at PageID.121, Amended Compl. ¶ 96). Plaintiff alleges that 

their actions were “intentional, malicious, undertaken in bad faith, and/or in gross and reckless 

disregard of James’s constitutional rights” (id. ¶ 97).

The Federal Defendants argue that the United States is entitled to dismissal of each of the 

six tort claims delineated in Count IV against it because Michigan law bars these claims where 

law enforcement officers act in good faith (ECF No. 72 at PageID.405-409).  The Federal 

Defendants also argue that the tort claims fail because the officers were acting within the law (id. 

at PageID.410-413).  Last, the Federal Defendants argue that Plaintiff’s FTCA claims based on

Officer Allen’s conduct must be dismissed because Plaintiff failed to exhaust his administrative

remedies for this claim where Plaintiff’s administrative claim only sought relief under the FTCA 

based on Agent Brownback’s actions (id. at PageID.414-415). 
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In response, Plaintiff argues that Michigan law does not provide immunity under the FTCA 

for either Allen’s or Brownback’s actions (ECF No. 74 at PageID.590-593). Further, Plaintiff 

argues that even if Michigan governmental immunity applies, it only immunizes actions taken in 

good faith, and the officers did not act in good faith when they committed multiple torts against 

Plaintiff (id. at PageID.593-594). Plaintiff also argues that questions of fact preclude summary 

judgment on each of his tort claims (id. at PageID.594-595). Last, Plaintiff rejects the Federal 

Defendants’ argument that he did not exhaust his administrative remedies as to Allen (id. at 

PageID.595). According to Plaintiff, the language in the form he submitted makes clear that his 

claim covered the actions of both Brownback and Allen (id. at PageID.596-597).

The Federal Defendants’ argument has merit.

The United States may be liable under the FTCA for certain torts committed by federal 

employees, both individually and collectively. See 28 U.S.C. § 2671 et seq. Although generally 

exempted from liability under the FTCA for intentional torts, the United States remains liable for 

claims arising from certain intentional torts committed by investigative or law enforcement 

officers, including assault, battery, false imprisonment, false arrest, abuse of process, and 

malicious prosecution. 28 U.S.C. § 2680(h). The FTCA requires courts to apply the substantive 

law of the place where the event occurred. 28 U.S.C. § 1346(b)(1).

In Odom v. Wayne County, 760 N.W.2d 217, 228 (Mich. 2008), the Michigan Supreme 

Court stated that the proper method for determining whether governmental immunity applies to 

intentional torts, such as assault and battery, is to apply the test set forth in Ross v. Consumers 

Power Co., 363 N.W.2d 641, 667-68 (Mich. 1984). Under the Ross test, a governmental employee 

is immune from liability from intentional torts if he can establish that (1) the challenged actions 

were undertaken during the course of employment and the employee was acting, or reasonably 
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believed that he was acting, within the scope of his authority; (2) the acts were undertaken in good 

faith, or were not undertaken with malice; and (3) the acts were discretionary, as opposed to 

ministerial. Odom, 760 N.W.2d at 228.

In Valdez v. United States, 58 F. Supp. 3d 795 (W.D. Mich. 2014) (Jonker, J.), this Court 

held that the United States retains the benefit of the same state law immunities available to the 

employees.  The Court determined that this reading of the statute “measures the liability of the 

United States by the liability that would apply to its individual employee if that employee were 

sued in state court on the state tort law.” Id. at 828. “To read [the FTCA] otherwise would lead 

to the incongruous result of the United States opening itself to liability that would never be imposed 

on the individual employee as an individual defendant under state law.” Id. at 829. See also 

Washington v. Drug Enforcement Admin., 183 F.3d 868, 874 (8th Cir. 1999) (applying Missouri 

law on police use of force during searches); Jackson v. United States, 77 F. Supp. 2d 709, 715 (D. 

Md. 1999) (applying actual malice requirement of Maryland law); McElroy v. United States, 861 

F. Supp. 585, 594-96 (W.D. Tex. 1994) (“When determining whether the conduct of law 

enforcement officers constituted assault, false imprisonment, or false arrest under the FTCA, the 

United States may invoke any defenses available to individual law enforcement officers under 

[state] law”); Nash v. United States, 897 F. Supp. 180, 182-83 (E.D. Pa. 1994) (applying 

Pennsylvania law for use of force by task force officers). The Court agrees that the United States 

is entitled to the same Michigan governmental immunity from intentional torts that Agent 

Brownback and Officer Allen would have had under state law in this case.

Applying the Ross test here, Plaintiff does not dispute that the Task Force officers’ conduct 

was in the course of their employment and under their authority as Task Force officers. Nor does 

Plaintiff dispute that the acts at issue—Plaintiff’s stop, arrest and prosecution—were discretionary, 
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not ministerial, acts. The only prong of the Ross test that Plaintiff challenges is whether the officers 

acted in “good faith.” Plaintiff asserts that the officers acted in bad faith because they unlawfully 

“stopped,” “arrested” and “beat” him (ECF No. 74 at PageID.594).

The Michigan Supreme Court defines a lack of good faith as “malicious intent, capricious 

action or corrupt conduct” or “willful and corrupt misconduct.” Kreipke v. Wayne State Univ.,

807 F.3d 768, 784 (6th Cir. 2015) (quoting Odom, supra).  “Unlike qualified immunity under 

federal law, which uses an objective standard, ‘[t]he good-faith element of the Ross test is 

subjective in nature.’”  Bletz v. Gribble, 641 F.3d 743, 757 (6th Cir. 2011) (citation omitted). See 

also Brown v. Lewis, 779 F.3d 401, 420 (6th Cir. 2015) (“Michigan state law imposes a subjective 

test for governmental immunity for intentional torts, based on the officials’ state of mind, in 

contrast to the objective test for federal qualified immunity.”). Hence, “determining good faith is 

not the same as analyzing whether a defendant’s conduct was objectively reasonable,” although 

“evidence useful to determining objective reasonableness can also serve to evaluate good faith.”

Scozzari v. Miedzianowski, 454 F. App’x 455, 467 (6th Cir. 2012).

Here, the parties’ undisputed facts support the finding that the Task Force officers’ actions 

were not undertaken with the malice required under Michigan law. Rather, even Plaintiff’s stated 

reason for the officers’ stop was the officers’ determination that Plaintiff was the fugitive, and the

officers’ motive for restraining Plaintiff was to secure him and ensure their safety after Plaintiff 

admittedly attempted to flee and bit Officer Allen. These facts do not indicate that the officers

“demonstrated a reckless indifference to the common dictates of humanity.” Odom, 760 N.W.2d 

at 225. While the officers’ identification was mistaken, and Plaintiff’s perception of the incident 

was vastly different, the officer who can show that he had a good-faith belief “is entitled to the 

protections of governmental immunity regardless of whether he was correct in that belief.”  
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Rucinski v. Cty. of Oakland, 655 F. App’x 338, 343-44 (6th Cir. 2016) (quoting Latits v. Phillips,

826 N.W.2d 190, 195 (Mich. Ct. App. 2012)). Hence, assuming arguendo that Plaintiff preserved 

his FTCA claims as to both Officer Allen and Agent Brownback, the United States is entitled to 

dismissal of the claims because (1) the challenged actions were undertaken during the course of 

employment and the employees were acting within the scope of their authority; (2) the acts were 

undertaken in good faith, or were not undertaken with malice; and (3) the acts were discretionary, 

as opposed to ministerial. See Odom, 760 N.W.2d at 228.

Even if the United States is not entitled to immunity under the FTCA in this case, Count 

IV is also properly dismissed for failure to state a claim, for the reasons previously stated and for 

the reasons stated more fully by the Federal Defendants (ECF No. 72 at PageID.410-413; ECF No. 

90 at PageID.971-973).  Specifically, Plaintiff’s claims for assault and battery are properly 

dismissed where the Task Force officers used reasonable force in subduing Plaintiff.  Plaintiff’s 

false-imprisonment, false-arrest and malicious prosecution claims are properly dismissed where 

probable cause existed.  And Plaintiff’s intentional-infliction-of-emotional-distress claim is 

properly dismissed where the Task Force officers acted within their authority.

In sum, Michigan law bars Plaintiff’s FTCA claims, either on governmental immunity 

grounds or for failure to state a claim.  Accordingly, Count IV is dismissed.

III.  CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Defendants Allen, Brownback and the United States’ 

Motion to Dismiss, or in the Alternative for Summary Judgment (ECF No. 71) is GRANTED.

IT IS FURTHER ORDERED that Defendant Morris’ Motion to Dismiss (ECF No. 77) 

is GRANTED.
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Because this Opinion and Order resolves all pending claims in this matter, a corresponding

Judgment will also enter.  See FED. R. CIV. P. 58.

Dated:  August 24, 2017 
JANET T. NEFF
United States District Judge

/s/ Janet T. Neff
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